ZONING HEARING BOARD OF LOWER PROVIDENCE TOWNSHIP

APPLICATION NO.,  Z-14-02 : HEARING DATE: February 27, 2014

APPLICATION OF;
Accolade Properties, Inc,
P.0O. Box 997
Media, PA 19063

PROPERTY:
Lots 85, 86, 87 and 214 5" Street
Norristown, PA 19403

OPINION, DECISION AND ORDER OF THE
LOWER PROVIDENCE TOWNSHIP ZONING HEARING BOARD

The applicant, Accolade Properties, Inec, (hcreinﬁﬂer “Applicant™), ﬁm‘portedly the
“equitable owner” of the parcels at issue' filed an application request-ing a variance from the
minimum lot area, minimum lot width and setback requirements of Section 143-37 of the Lower
Providence 1‘o§vns]1ip Zoning Ordinance in connection with {he proposed dovelopment ofa
vacant plot of fand containing four (4) tax parcels (the “Application”), The Application was

properly advertised, und the first of two (2) public hearings on the Application was held before

the Lower Providence Townshi p Zoning Heating Board (the “Board™) on J anuary 23, 2014 at the

Lower Providence ‘Township Building, Prioy to coneluding the first hearing the Applicant
requested that the Application be continued to the February 27, 2014 meeting of the Boaxd and

waived the time requirements contained in the Municipalities Planning Code ("MPC”) regarding

! Applicant attached an agreement of sale to its application which, for the mogt part, was
illegible. Upon production of s legible copy of the agreement at the first hearing it states that the
sellers were Daniel & Patricia Tabor adult individuals who are presumably husband and wife. Tt
appeats as though the record owner of two of the parcels at issue in the Application to wit: parcel
numbers 43-00-04654-00-1 and 43-00-04657-00-7 is Danicl Tabor General Contractor, LLC a
sepatate legal entity from Mr. and Mys. Tabor. The application fee paid to the Township was
drawn on a check from B.J, Homes, Inc, '



conducting the hearing and renderin g a decision regarding the Application, Accordingly,
Applicant’s request for a continuance was wnanimously granted, A second hearing was held
before the Board on February 27, 2014. Four of tha five members of the Board were present. Also
present were Keith B, McEennan, Bsquire, the Solicitor, Rachel Vahey, the Interim Director of
Community Development responsible for Zoning/Code Enforcement and the Count Reporter,

FINDINGS OF FACT

1. The Applicant is Accolade Properties, Inc, (“Applicant),

2 The Applicant represents that it is the equitable owner of the subject property
located at Lots 85, 86, 87 and 214 5th Street, Norristown, PA 19403 (hereinafter the “Property™).
The parcel numbers for said lots are 43~00~04654-00],_ 43-00-04648-007, 43-00-04651-004, and
43-00-04657-007.

&

' 3. Applicant entered'into an agreement of sale with sellers Daniel and Patricia Tabor
on or about Decomber 9, 2013 for the above noted parcels,

4. The sale of the Property to the Applicant is contingent upon the grant of the
variance requested in the subject application,

5. The applicable zoning district is an R-2, residential district,

6. The Applicant was not reprosented by legal counsel.

7. Tl*.c_ combined fot size {including four {4)‘{ax parcels) 3'3_ approximaiely 14,000
square feet, |
8  The Property is presently vacant and wooded,
9. The following exhibits were marked at the hearing;
B-1 Appeal Application

B-2 Advertisernent
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B-3 Proof of Publication

A-1 The Application

A-2 Aorial map of the subject parcels

A-3 Letter dated February 26, 2014 from Francis Recchuiti, Esquire on behalf of

Timothy and Mr. and Mrs. Kenneth Miller in support of the variance requests

A-4 Front Blevation for 4 modl home known as the Ashbridge — 2013 proposed

to be constructed on the parcels at issue

A-5 Fourth Street Proporty Comparisons and descriptive map with a rendering of

the parcels combared.

A-6 Letter dated January 21, 2014 from John B. Rice, Bsquire on behalf of the

Lower Providence Township requesting the im position of conditions on any

- varjance approval.
10.  The proposed home will be set back thirty (30) feet from the fiont property line,

and thirty four (34) feet from the rear property line and will be on a lot which mensures 14,000
square feet with a width of 140 feet,

11. The application for a variance was made to enable development on the undessized

collection of parcels,

12, There was advesse public comment regarding this application.

13, There is no unnecessary hardship requiting the grant of a variance,

DISCUSSION -
The Applicant requested a variance from the minimum lot aren, minimum fot width and
setback requitements of Scction 143-370f the Lower Providence Township Zoning Ordinance

in connection with the proposed development of a vacant plot of land cahtaim‘ug four (4) tax
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parcels. Applicant seeks to construct a single family dwelling with living space of anywhere
from 2,100 to 2,600 square feet plus a garage of an additional 600 équam Teet upon the 4
parcels. The relief sought is dimensional in nature requesting the allowance of a lot area of
14,000 square feet where the R2 zoning district requires 30,000 square feet, a rear yard setback
of thitty four (34) teet where sixty (60) feet m 1'équi1'ed, a front yard setback of thirty (30) feet
where fifty (50) feet is required and a lot width of 140 feet where 150 feet s required,
Differing standards apply to use and dimensional variances. Generally, a variance
requires the applicant to show that unneceséaly bardship will result if a vaviance is denied, and
that the proposed use will not be confrary to public interest such as healih, safety or welfare,

Hertzberg v. Zoning Bd. Of Pittsburgh, 554 Pa, 249, 257, 721 A.2d 43, 47 (1998) (citing

Allegheny West Civic Council, Ine. v. Zoning Bd, Of Adjustment of the City of Pittsburgl,

547 Pa, 163, 167, 689 A.2d 225,227 (199). The burden to prove unnecessary hardship is
upon the Applicant, The quantum of proof required to establish unnecessary hardship in the
case of a dimensional variance is, however, lesser than when a use variance is sought. Id. at
25859,

Regardless of the type of vaviance sought, the reasons for granting a variance must be

substantial, serious, and compelling, POA Company v, Findlay Township Zoning Hearing

e Board,.551 Pa.-689,713.A.2 d:f@-(—1998};—}3?81’18*‘\1.-2Onm&Héathl{!&BGﬁl'd- of-the Borough-of — e

Spring City, 732 A.2d 686 (Pa. Commw. 1999); Sotencanos, Inc. v. Zoning Board of

Adjustment of the City of Pitisburgh, 711 A.2d 549 (Pa. Commw. 1998), Putsuant {o the

Municjpalities Planning Code the followi ng must be found in order for the Board to grant the

requested vaviance that:
(1) There are unique circumstances or conditions, including irregularity,

narrowness, or shallowness of lot size or shape, or exceptional topographical or other physical
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conditions peculiar to the particular property and that the unnecessary hardship is due to such
conditions and not the circumstances or conditions generally created by the provisions of the
zoning ordinance in the neighborhood or district in which the praperty is located,

(2} Because of such physical citcumstances or conditions, there is no possibility that
the property can be developed in stiict conformity with the provisions of the zoning ordinance
and that the authorization of a vatiance is therefore necessary to enable the reasonable use of the
propetty. R

(3)  Suchunnecessaty hardship has not been created by the applicant.

(4)  The variance, if authorized, will not.alter the essential character of the
neighborhood or district in which the property is located, nor substantially or permanently
impair the appropriate use or development of adjacent property, nor be detrimental to the public
welfare,

(5)  The variance, if authorized, will represent the minimum variance that w;urill afford
velief and will represent the least modification possible of the regulation in issue. 53 P.S. §
10910.2.

The aggregation of the lots, commoniy referred to as “movie lots” significantly fails fo
comply with the dimensional requirements of the ordinance for the construction of the hojne
proposed for. ihis.location._fNorlmique; characteristics exist-which-require-the-grant ofa-variancer
The need for velief is neither sérious nor substantial,

The implicit intent of the Township when it legislated R2 zoning for this location was fo
regulate the density of the neighborhood. No doubt the public intetest was the main
consideration of the Board of Supervisors when it enacted the R2 ordinance and applied it to
this avea. In fact, issues of public safety and health were raised by M. Miller, an adjoining

neighbor who complained that there would not be enough area afier the house was built for
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effective use of the lot for such things as children at play. He further expressed his opposition
to the variance due the 'mea.ct the installation of a well at the site would have upon his own well
and water supply. Applicant dismissed the well issue out of hand claiming that it would be cost
prohibitive for it fo connect the home to public water,

Further, the Township opposed the construction of a home in excess of 2,400 square
feet. Applicant is seeking to build a singlle-family home as large as 2,600 square 1"(’:et plus a
garage of 600 squarc feet, The Applicaﬁt seeks to build on a lotthat is less than haif the size of
the required space in the applicable R—é district. Applicant has proposed a home that is simply
too large for the lot in question. If granted the variance will have a negative Impact upon the
rights of the neighbors who have opposed the application. The addition would cause
congestion and include an oversized home in an area with little room for expansion. No
Justifications have been offered by the Applicant as to the need to repudiate the requirements of
this R2 district. No undue hardship would result from g denial of the variance,

Finally, Applicant has it within its power to either seek additional lots or adjust ifs
proposal to address the aforesaid concerns and develop the land in a manner that would not
require such an extreme dimensional variance yet it has chosen not fo. Any hardship is self-

imposed, The reliefrequested is not the minimum variance that will afford the required relief,

It_is_a.pm'mnount.ﬁmctioxi,offha.ZoninngeaMg.Boardfto,protect~theﬁlsgisintiveﬁﬁ---—

decisions emboclied in the zoning ordinance and to make sure that they are not “adjusted” out of
existence with inappropriate variances, Otherwise it will prove almost impossible to administer
and enforce dimensional limitations if zoning boards are given power to act freely by
modifyhxg dimensjon requirements as they see fit.

| Accordingly, the Board finds that the application for a variance from the front and rear

setback as well as the minimum ot size and width requirements of Section 143-37 Lower
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Providence Township Zoning Orditiance is denied,

CONCLUSIONS OFTAW

1, Denial of the requested relief will not impose an unnecessaty havdship on the
~ Applicant,

2. The hardship, if any, is sel-imposed, and is not due fo the unique physical
circumstances of the Property.

3 'I‘hé requested relief is not necessary to énable the Applicant’s reasonable use of
the-Properly, does not represent the minimum that will afford relief, and does not represent the
least modification possible of the regulation at issue. The proposed addition to the home will
afso cause congestion in the neighborhood, and neighbors have significant opposition to its
construction.

DECISION

The decision of the Lower Providence Township Zoning Hearing Board by a 4-0 vote is
as follows:

The application for a variance fiom Section 143 ~37 of the Lower Providence Township

Zoning Ordinance is denied.

Dated: April 10, 2014
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ORDER
The foregoing Findings, Discussion and Decision are hereby approved and ordered.

LOWER PROVIDENCE TOWNSHIP

ZONING HEARING BOARD
/L Mg /é ///[Q d‘@{gfm%(

Nancy McFailand, Chairwoman

{ oo O, Cﬂ,,z,,

Joyce D. f(dluloy, Vice Chairwoman

’,7-7/}—;:@&6 46 & L e

Thomas A. Borai

Robert G. Hardt

Ao B Eery e

Kathie A. Eskie

NOTICE TO APPLICANT

There is a thirty (30) day period afier the date of a decision for an aggrieved person to file
an appeal in the Court of Common Pleas of Montgomery County to contest an approval or denial
by the Zoning Hearing board. If the Applicant has been granted Zoning Hearing Board approval,
the Applicant may take action on said approval during the thﬁ“ty (30) day appeal period;
however, the Applicant will do so at his or her own risk. If the Applicant received Zoning
Hearing Board approval, the Applicant must secure all applicable permits from Lower
Providence Township within one (1) year of the date of the approval or the decision granting

approval.



